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REAFFIRMATION AGREEMENTS BETWEEN
DEBTORS AND CREDITORS: THE PAST, THE
PRESENT, & THE FUTURE
Reaffirmation agreements are common between many of today's
debtors and creditors. A reaffirmation agreement is an "[a]greement made
prior to discharge in bankruptcy to pay certain debts that otherwise would
be discharged through the bankruptcy proceeding. Such agreements are
subject to certain requirements and limitations."1 In other words, a
reaffirmation in bankruptcy
refers to a "post-petition agreement to pay
2
pre-petition obligations."
In the past, debtors have reaffirmed their debts to creditors for
many reasons including fear of what could happen if they did not reaffirm
their debts, lack of understanding of the situation, and lack of good advice
by counsel. Recently, creditors have been taking advantage of debtors by
coercing them to sign reaffirmation agreements. 4 Additionally, some
creditors have been circumventing the strictures of the Bankruptcy Code
Section 524 (c) and (d)6 5 and therefore do not have enforceable
reaffirmation agreements.

The National Bankruptcy Review Commission ("the
Commission") has made recommendations for change in the use of
reaffirmation agreements because there has been a substantial amount of
1See BLACK'S LAW DICTIONARY

1263 (6th ed. 1990).

2id.
3See National Bankruptcy Review Commission, Bankruptcy: The Next Twenty
Years, 153, 154 (listing different reasons debtors give for reaffirming unsecured debts).
4See infra § V.

' 11 U.S.C. § 524(c) and (d)(1997). The Bankruptcy Code is "a federal law (11
U.S.CA.) for the benefit and relief of creditors and their debtors in cases in which the latter are
unable or unwilling to pay their debts." BLACK'S LAW DICTIONARY, supra note 1, at 147. § 524
(c) and (d) contains the requirements which must be met in order for a reaffirmation agreement
to be binding and enforceable. MICHAEL J. HERBERT, UNDERSTANDING BANKRUPTCY LAW 228
(1997).
6See Karen Gross, PerceptionsandMisperceptionsofRaffirmation Agreements,
102 CoM,L. J. 339,344 (1997), (citing In re Latanowich, 207 B.R. 326,335 (Bankr. D. Ma.
1997) which states that these requirements are mandatory and cannot be waived by the debtor);
see also In re Bowling, 116 BR. 659, 662 (Bankr. S.D. Indiana 1990) (stating that "no
reaffirmation agreement is enforceable unless made in compliance with 11 U.S.C. section 524(c)
and (d).").
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controversy created by creditors failing to follow the requirements stated
in the Bankruptcy Code regarding the use of reaffirmation agreements. 7
Much of the controversy surrounds creditors' failure to comply with
Section 524 of the Bankruptcy Code which states the requirements for
reaffirmation agreements.8 The Commission believes that there needs to
be stricter guidelines for debtors and creditors to follow, especially
regarding reaffirmation agreements and debtors' interests. 9 The
Commission's goal is' to enhance fairness, reduce the abuse of
reaffirmation agreements by creditors, and increase the operational
efficiency of the entire bankruptcy system.'0
The purpose of this note is to show that creditors are taking
advantage of debtors by coercing them into signing reaffirmation
agreements stating that the debtors will repay specific debts, even though
these debts would be discharged through bankruptcy. But first this note
will discuss various aspects about reaffirmation agreements, including
their use and their problems, along with the future of reaffirmation
agreements. Then this note will explore how debtors are being taken
advantage of by creditors.
Section One of this note includes the Bankruptcy Code's
definition and requirements of reaffirmation agreements." Section Two
explains when an agreement is a reaffirmation agreement. 12 Section Three
states the reasons why a debtor would choose to reaffirm a debt.13 Section
Four explains debtors' current use of reaffirmation agreements. 14 Section
Five discusses the recent conduct that creditors have displayed in order to
secure reaffirmation agreements with debtors.15 Section Six discusses the
current lawsuits surrounding Sears, Roebuck & Co.' 6 Section Seven
7 See infra § VIII.
8

11 U.S.C. § 524(c) and (d) (1997) (stating the requirements that must be met by

both the debtor and the creditor in order to have an enforceable reaffirmation agreement).
9See Nat'l Bankr. Review Comm'n, supra note 3, at 81.
1oSee Nat'l Bankr. Review Comm'n, supra note 3, at 79.
" See infra § I.
2
See infra § II.
13See infra § ITM.

14See infra § IV.
'5 See infra § V.
16 See infra § VI.
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explains what the National Bankruptcy Review Commission is and why it
was created. 17 Section Eight discusses the actions that have been taken in
response to the current problems with reaffirmation agreements. 18

I. DEFINITION AND REQUIREMENTS OF REAFFIRMATION AGREEMENTS

The section of the Bankruptcy Code providing for reaffirmation
agreements is Section 524 (c) and (d).' 9 The Code, however, does not
specifically refer to "reaffirmation agreements" in this section; instead, this
section refers to "[a]n agreement between a holder of a claim and the
debtor, the consideration for which, in whole or in part, is based on a debt
that is dischargeable in a case under this title." 20 Rule 4008 of the Federal
Rules of Bankruptcy Procedure refers to this type of an agreement as a
"reaffirmation agreement. ,2 1 Additionally, the courts and the legislative
history of the Bankruptcy Code have also described the agreement referred
to in Section 524(c) as a "reaffirmation agreement." 22 This shows that
Section 524(c) of the Bankruptcy Code refers to what are commonly
known as reaffirmation agreements.23
The Bankruptcy Code contains specific requirements for
reaffirmation agreements in Section 524(c) and (d).2 4 All of the
requirements must be met; otherwise, the reaffirmation agreement will be
unenforceable. 25 The purpose of Section 524(c) "is to 'protect debtors
from compromising their fresh start by making unwise agreements to
repay dischargeable debts' . . . [and] to avoid 'the danger that creditors
17

See infra § VII.
18See infra § VIII.
"911 U.S.C. § 524(c) and (d) (1997).
2011 U.S.C. § 524(c) (1997).
21 See ROBERT A. HESSLING, REAFFIRMATION
Suppl. 1996).22

AND REDEMPTION

146 (1994 &

id.

23 11 U.S.C. § 524(c) (1997).

24 11 U.S.C. § 524(c) and (d) (1997).
25
See Gross, supra note 6, at 340;,see also In re Latanowich, 207 BR. 326, 335
(Bankr. D. Ma. 1997) (stating that these requirements are mandatory and cannot be waived by
the debtor).
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26
may coerce debtors into undesirable reaffirmation agreements.'
According to Section 524(c)(1), a reaffirmation agreement must be made
before the court grants the debtor a discharge of the debt to be
reaffirmed.27 This agreement must contain "a clear and conspicuous
statement which advises the debtor that the agreement may be rescinded
at any time prior to discharge or within sixty days after such agreement is
filed with the court, whichever occurs later. .. ,,2 Additionally, the
reaffirmation agreement must state that the agreement is not required
under Title 11, nonbankruptcy law, or any agreement not in accordance
with Section 524(c) of the Bankruptcy Code.2 9
Further, if the debtor is represented by an attorney while
negotiating the reaffirmation agreement, the attorney must include an
affidavit of the attorney with the agreement when it is filed with the
court. 30 The reaffirmation agreement must be filed with the court,
according to Section 524(c)(3), otherwise it is unenforceable.31 The first
purpose of the attorney's affidavit is for the attorney to state that the
agreement represents a "fully informed and voluntary agreement by the
debtor.",32 The second purpose of the attorney's affidavit is for the
attorney to state that the proposed reaffirmation agreement "does not
33
cause undue hardship on the debtor or on a dependent of the debtor.i
Some attorneys make these affidavits paying little or no attention to their
purpose.34 If the debtor was not represented by counsel when negotiating
26Republic Bank of Cal. N.A. v. Getzoff (In re Getzoft), 180 B.R. 572, 574
(B.A.P.9th Cir. 1995).

2711 U.S.C. § 524(c)(1) (1997); Marquette Bank Coon Rapids v. Kirby (In re

Kirby), 209 B.R. 128, 130 (Bankr. D. Minn. 1997) (stating the requirements for reaffirmation
agreements as provided in § 524(c) of the Bankruptcy Code).

2811 U.S.C. § 524(c)(2)(A) (1997).
29
See 11 U.S.C. § 524(c)(2)(B) (1997).
30 See 11 U.S.C. § 524(c)(3) (1997); Kirby, 209 B.R. at 130 (stating the
requirements for reaffirmation agreements as provided in § 524(c) of the Bankruptcy Code);
Nat'l Bankr. Review Comm'n, supra note 3, at 155.
31See Latanowich,207 BR. at 335; see also In re Grabinski, 150 B.R. 427,431
(Bankr. N.D. II1. 1993).
32See Kirby, 209 B.R. at 130.

" See 11 U.S.C. § 524(cX3) (1997); Kirby, 209 B.R. at 130; Nat'l Bankr. Review
Comm'n, supra
note 3, at 155.
34
See Nat'l Bankr. Review Comm'n, supra note 3, at 155.
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35
the reaffirmation agreement, then the court must approve the agreement.
The court must verify that the agreement is not creating an undue hardship
for the debtor or any dependent of the debtor, and that the agreement is in
the debtor's best interest. 36 The Bankruptcy Code Section 524(c)(4) states
that a debtor can rescind a reaffirmation agreement at any time before
discharge or within sixty days after the agreement is filed with the court,
whichever occurs later.37 All of these requirements must be met if the
reaffirmation agreement is to be enforceable. 3' The court in In re Kirby
stated "[t]his language of § 524(c) and (d) reflects the intent of Congress
to protect debtors from undue creditor pressure through the use of
reaffirmation agreements and to ensure that strict requirements are met
before such an agreement becomes enforceable."'3 9

II. WHEN ISAN AGREEMENT A REAFFIRMATION AGREEMENT?

The use of reaffirmation agreements has caused courts to raise
questions about the construction of reaffirmation agreements. It is not
always clear when an agreement is a reaffirmation agreement, nor is it
clear whether a reaffirmation agreement must be labeled as such.
Knowing what to look for in an agreement can be very helpful in
determining if an agreement is a reaffirmation agreement.
An agreement does not have to be labeled a "reaffirmation
agreement" to qualify as one. n° Courts look to the substance of an
agreement over the form of an agreement. 4 1 An example of this can be
found in In re Getzoff, where the court ruled that a post-petition guaranty
of a pre-petition debt, along with an extension of new credit, is still
" See II U.S.C. § 524(c)(6)(A) (1997); Kirby, 209 B.R. at 130.

'6
11 U.S.C. § 524(c)(6)(A) (1997).
37
See 11 U.S.C. § 524(c)(4) (1997); see also Kirby, 209 B.R. at 130 (stating the
requirements for reaffirmation agreements as provided in § 524 of the Bankruptcy Code).
38 See Bowling, 116 B.R. at 662 (stating that "no reaffirmation agreement is
enforceable unless
made in compliance with 11 U.S.C. section 524(c) and (d).").
39
Kirby, 209 B.R .at 130; In re Fisher, 113 B.R. 714,716-717 (Bankr. ND. Okla.
1990).
40 See Gross, supra note 6, at 343, 352 n.23.
" See Id.

1 N.Y.L. SCH. J. HUM. RTS.
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considered to be a reaffirmation agreement even though it was not named
as such.42 The court's conclusion that this was a reaffirmation agreement
43
compelled the satisfaction of the requirements stated in Section 524(c).

Another example of a court looking to the substance of an agreement over
the form of the agreement is found in In re Stone.44 In In re Stone, a prebankruptcy stipulation was found not to be a reaffirmation agreement
because a prior stipulation stated that the specific debt in question was
non-dischargeable. 45 Since Section 524(c) states that reaffirmation
agreements can only be made on dischargeable debts; 46 the court found
the first stipulation to be the valid and enforceable stipulation.47
III. REASONS FOR

REAFFIRMING DEBT

Many people question why debtors would choose to reaffirm their
debts to specific creditors, especially if those debts would be discharged
through bankruptcy. There are many reasons why debtors may elect to
reaffirm their debts, both secured and unsecured, to specific creditors.48
Debtors may choose to reaffirm secured debts in order to prevent creditors
from repossessing or foreclosing on debtors' property.49 Many debtors
cannot afford to replace some of their possessions because the cost of
these items would be too high; therefore, debtors may choose to keep
certain property, such as a home, automobile, and household items. 50 This
can help debtors get the fresh start they need in order to proceed with their
lives. 51 The purpose of a fresh start is to give debtors another chance at
making "a go of things.",52 "[B]ankruptcy is seen as a financial rebirth;
42 See Getzoff, 180 B.R. at 572.

41 See Id.
44
107 F.3d 17 (9th Cir. 1997).
45
See Gross, supra note 6, at 343-44.
'See
11 U.S.C. § 524(c) (1997).
47
See Stone, 107 F.3d at 17.
48
See HESSLING, supra note 21, at 142.
49
See HESSLING,supra note 21, at 142.
50 See HESSLING, supra note 21, at 142.
51See HESSLING, supra note 21, at 142.
52See MICHAEL J. HERBERT, UNDERSTANDING BANKRUPTCY 3 (1997).
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after the 'estate' (which as in probate law is how we describe the assets)
is administered, and the debts discharged, the debtor
begins a new
53
financial life, unencumbered by the debts of the old."
Additionally, debtors may choose to reaffirm -unsecured debts,
even though these debts would be discharged through bankruptcy. A
reaffirmation of debt that is not secured by property may not be in the
debtor's best interest. 54 Probably the most common reason why debtors
55
reaffirm unsecured debts is because creditors ask them to do so.
Another reason is that the debtor may want to reaffirm the debt to a
creditor out of a moral obligation the debtor has on specific debts. 56 This
is especially likely if the debtor has a special relationship with the creditor,
in that the creditor may be a relative, friend, prior creditor, or even a credit
union associated with the debtor's employer." Additionally, the debtor
may want to reaffirm the debt in order to protect a friend or relative who
is a co-signer or a guarantor.5 8 Another reason why a debtor may choose
to reaffirm a debt is for fear that he or she will not be able to get additional
or future credit from a particular creditor if he or she does not reaffirm the
debt to this particular creditor, even though the original debt is
dischargeable. 59 Further, a creditor may offer the debtor an extension of
new credit, possibly on even more competitive terms than if the debtor did
not reaffirm his or her debt. 60 The National Bankruptcy Review
Commission commented on this problem of creditors offering extensions
of new credit. The Commission stated,

53 id.
54 See Nat'l Bankr. Review Comm'n, supra note 3, at 153. Not many people

expected that the original version of § 524(c) of the Bankruptcy Code would lead to debtors
frequently reaffirming unsecured debts. Id.
" See id.
56 See id. (listing reasons why a debtor may want to reaffirm a debt that is not
secured by essential
property).
57
See HESSLING, supra note 21, at 142.
MSee id.; see also Nat'l Bankr. Review Comm'n, supra note 3, at 153.
59See HESSLNG, supra note 21, at 142.
60 See Nat'l Bankr. Review Comm'n, supra note 3, at 154.
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Congress originally sought to address this type of

arrangement when enacting the Code, as Congressman
Butler explained at those hearings: The evidence before
us was overwhelming that a practice has developed to
follow a discharge in bankruptcy with a reaffirmation of
debt in consideration of an expanded debt. A debtor
could come through bankruptcy to discharge a loan of
$500 in order to get back on his feet. As a condition to
the new loan the debtor is required by the lender to
reaffirm the discharged debt, and as a result the debtor
owes $1,000. We felt this option was being exploited.
As the legislators recognized in the 1970s, the economic
effect of reaffirming a large amount of discharged debt
can completely undermine the debtor's financial
rehabilitation. In fact, the debtor can be substantially
worse off than if the6 1 debtor paid higher interest rates for
postpetition credit.
Studies show that debtors who filed under Chapter 762 of the
Bankruptcy Code have debt burdens that are much greater than their
ability to repay.63 Some debtors have encountered problems by
underestimating their inability to handle a certain amount of debt.64 These
problems are only made worse by the effects of reaffirmation
agreements.65
Preliminary results of the Creighton Bankruptcy
Reaffirmation Project reveal: "[d]ebtors in all districts studied did not have
adequate monthly income to meet both their monthly expenses and the
reaffirmed debt payments. 66 Even debtors who reaffirmed no housing
debt reaffirmed an average of over 23% of their total incomes, excluding
61Id.
62See BLACK'S LAW DICTIONARY, supra note 1,at 148. (defining Chapter 7

bankruptcy as a "proceeding designed to liquidate the debtor's property, pay off his or her
creditors, and discharge the debtor from his or her other debts. It can be either voluntary (started
by the debtor63himself or herself) or involuntary (started by the debtor's creditors)").
See Nat'l Bankr. Review Comm'n, supra note 3, at 156, n.334.
"
See Nat'l Bankr. Review Comm'n, supra note 3, at 156, n.334.
65
See Nat'l Bankr. Review Comm'n, supra note 3, at 156, n.334.
6 Nat'l Bankr. Review Comm'n, supra note 3, at 156, n.334.
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interest on the reaffirmed debt." 67 Reaffirmation agreements could be an
important part of what leads to repeated bankruptcy filings by debtors.68
The reason may be because Chapter 7 debtors are greatly encumbered
with debt when they emerge from69 bankruptcy, preventing these debtors
from regaining financial security.

An important function of the Bankruptcy Code is to prohibit
creditors from trying to enforce or collect a debt from debtors who have
already filed for bankruptcy. 70 However, some courts have ruled that
creditors may solicit reaffirmations without violating the Bankruptcy
Code. 71 This can lead to problems because some debtors do not realize
that they have the right to say "no" to the creditors.72 Some attorneys
representing debtors refuse all requests for reaffirmations that the creditors
are asking for from the debtors.73 Other attorneys representing debtors
believe that debtors could benefit from carefully-chosen reaffirmation
agreements.74 Still other attorneys choose not to interfere with the
debtor's reaffirmation decision.75 As a result, many debtors commit to
post-discharge obligations if they do not have well-informed counsel to
help them with the decision.76 The National Bankruptcy Review
Commission believes that the debtors who suffer the most by committing
to economically unwise reaffirmations are the debtors who have limited
resources to hire careful counsel.77

There is an ongoing debate between those who favor allowing the
individual debtors to take on responsibility themselves through voluntary
agreements and those who want to protect the debtor from themselves and

67

Nat'l Bankr. Review Comm'n, supra note 3, at 156, n.334.
68 See Nat'l Bankr. Review Comm'n, supra note 3, at 156.
69See Nat'l Bankr. Review Comm'n, supra note 3, at 156, n.334.
70 See 11 U.S.C. § 524(a)(2) (1997).
71See Nat'l Bankr. Review Comm'n, supra note 3, at 153, n.327.
72See Nat'l Bankr. Review Comm'n, supranote 3, at 153-54.
73 See Nat'l Bankr. Review
74 See Nat'l Bankr. Review
75 See Nat'l Bankr. Review
76
See Nat'l Bankr. Review
77 See Nat'l Bankr. Review

Comm'n,
Comm'n,
Comm'n,
Comm'n,
Comm'n,

supra note 3, at
supranote 3, at
supranote 3, at
supranote 3, at
supranote 3, at

154.
154.
154.
154.
154.
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from creditors. 78 Proponents argue that "reaffirmation can enhance the
'fresh start' obtained in Chapter 7 by giving the debtor increased flexibility
in restructuring post-bankruptcy affairs, perhaps by reaffirming a debt
secured by a car used to go to work.",79 Meanwhile, opponents argue that
"unwise debtors too often reaffirm when they have insufficient ability to
pay, that reaffirmations encourage unequal treatment of creditors, and that
they inherently encourage creditor overreaching."o At this present time,
reaffirmation agreements still remain a controversial topic among debtor
advocates, creditor advocates, bankruptcy judges, and others. 8'
IV. CURRENT USE OF REAFFIRMATIONS

It is estimated that in "1981, 19% of the debtors who filed for
bankruptcy under Chapter 7 reaffirmed one or more of their debts owed
to creditors.8 2 By 1996, 52% of debtors reported that they reaffirmed one
or more of their debts owed to creditors, according to a national survey of
bankrupt debtors, conducted by Visa.",83 According to the Creighton
Bankruptcy Reaffirmation Project Preliminary Results, 84 it was found8 5that
"28.1% of the debtors had one or more reaffirmations in their file,"
"The majority of debts that are reaffirmed by debtors are at least
partially secured by personal property., 86 For example, "30% of

78 See George J. Wallace, Are Unfiled Reaffirmations Improper?, 16-JUN AM.
BANKR. INST. J. 16 (June 1997) (noting that there is an ongoing American dialogue between
these two points of view).
79 id.
80

Id.

81See id.

2 See Nat'l Bankr. Review Comm'n, supra note 3, at 152.
83Nat'l Bankr. Review Comm'n, supra note 3, at 152.
84The Creighton Bankruptcy Reaffirmation Project was a study of reaffirmation
agreements, performed by two professors at Creighton University in Omaha, Nebraska, of 1,043
bankruptcy cases across the United States. See Mary Kane, Panel Reviews Debtor Deals//
Commission ConsidersBanningthe PracticeofPressuringBankruptPeopleto Repay Loans,
AUSTINAM.-STATESMAN, Oct. 19, 1997, at J1.
85 Nat'l Bankr. Review Comm'n, supra note 3, at n.320.

6Nat'l Bankr. Review Comm'n, supra note 3, at 152.
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reaffirmations by debtors were for car loans." 8 7 According to the National
Bankruptcy Review Commission, "[s]ecured creditors ask debtors to
reaffirm their personal obligations on secured debts so that if a debtor
retains the property and subsequently defaults on the loan, the lender can
repossess the property and can sue the debtor personally for any amount
that resale did not cover." 88
In addition to seeking reaffirmations for secured debt, creditors
also request and obtain reaffirmations from debtors for unsecured debt.
According to the Creighton Bankruptcy Reaffirmation Project, "more than
50% of the reaffirmation agreements filed are for either unsecured, 9
nominally secured, or undersecured debt." 90 In the sample studied, "22%
of reaffirmation agreements were for completely unsecured consumer
debts."91 In these cases, debtors reaffirm their personal obligations
of debt
92
but do not keep any property in return for the reaffirmation.
V. RECENT CONDUCT BY CREDITORS IN ATTEMPTING
DEBTORS TO REAFFIRM DEBT

TO REQUIRE

In recent cases, courts have indicated that there have been
instances in which creditors' conduct has been questionable. Courts have
found that creditors have not always acted consistently with the
Bankruptcy Code and, in fact, are taking advantage of debtors.93 One
prime example of this can be found in In the Matter ofArnold, 94 in which
Mr. Arnold, the debtor, filed a voluntary petition for relief under Chapter
96
13.95 After he filed for bankruptcy, a credit union filed proof of claim
7

1d. at n.321.

88Id. (noting reasons why a secured creditor would want a debtor to reaffirm a
personal obligation
to that particular creditor).
89
See BLACK'S LAW DICTIONARY, supra note 1, at 1539 (defining unsecured debt
as "[d]ebt obligations that are not backed by pledged collateral or security agreement").
90Nat'l Bankr. Review Comm'n, supra note 3, at 153.
91Nat'l Bankr. Review Comm'n, supra note 3, at 153.
92 See Nat'l Bankr. Review Comm'n, supra note 3, at 153.
93See Gross, supra note 6, at
345.
94206 BR. 560 (Bankr. N.D. Ala. 1997).
9'See id. at 562.
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as a general unsecured creditor. 97 Mr. Arnold's case was converted to
Chapter 7.98 Mrs. Arnold, the debtor's wife, chose not to file for
bankruptcy with her husband. 99 However, after Mr. Arnold had filed,
Mrs. Arnold became personally obligated to the credit union for a separate
debt that she had been delinquent in paying.' 00 The credit union filed a
complaint and ajudgment was entered against Mrs. Arnold in the amount
of $3,333.32.lO t At this point, Mrs. Arnold was concerned that the credit
union would garnish her wages in order to satisfy the judgment against
her. 102 Mrs. Arnold had applied for a grant from her employer in order to
finance her last year of nursing school and was informed that a
garnishment against her would destroy her chances of obtaining the
grant. 103
Mrs. Arnold's livelihood and future depended on obtaining this
grant which was needed to finish nursing school.' 0 4 To avoid the threat of
garnishment, Mrs. Arnold attempted to work out a repayment schedule;
Under Chapter 13 of the Bankruptcy Code, any insolvent debtor who is a
wage earner (earns wages, salary, or commission) can formulate and file
a plan with the court that provides the debtor with additional time to pay off
unsecured creditors. The debtor's plan must provide that future earnings
will be subject to the supervision and control of the trustee until these debts
are satisfied. A plan made in good faith and acceptable to the unsecured
creditors will be confirmed by the court. Should the wage earner ultimately
be unable to pay the debts, Chapter 7 liquidation is still an available
alternative.
Id.; see BLACK'S LAW DICTIONARY, supra note 1, at 148.

96 See BLACK'S LAW DICTIONARY, supra note 1, at 1215 (defining proof of claim
as a "[sitatement under oath filed in a bankruptcy proceeding by a creditor in which the creditor
sets forth the97amount owed and sufficient detail to identify the basis for the claim.").
See In re Arnold, 206 B.R. 560 (Bankr. N.D. Ala. 1997); see BLACK'S LAW
DICTIONARY, supra note 1,at 368 (defining a general unsecured creditor as a creditor at large
"who has not established his debt by the recovery of a judgment or has not otherwise secured
a lien on any of the debtor's property" or "one who has no lien or security for the payment of
his debt or claim").
98
SeeArnold, 206 B.R. at 562.
99 See id.
"°°See id.
101See id.
102 See id.

103 See Arnold, 206 B.R. at 562.
10 4 See id. at 562-63.
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however, an agreement could not be reached.105 Mr. Arnold offered to
have the payments withheld from his paycheck instead of his wife's, but
he was informed that this would be impossible as he was no longer a
member of the credit union because he filed for bankruptcy. 10 6 Mr.
Arnold offered to rejoin the credit union, and was told that in order to do
so, he would have to pay the loss he caused from his Chapter 7
bankruptcy. 0 7 In other words, Mr. Amold would be required to repay his
discharged debt in the amount of $5,395.81 to the credit union. 108
The bankruptcy court stated that it was clear that the credit union
pressured the debtor into repaying his discharged debt by requiring the
repayment as a condition for the renegotiation of his wife's debt. 0 9 The
debtor was not repaying his discharged debt for moral reasons, but rather
because the credit union influenced and induced him into this
agreement. 110 According to the court, "[t]he credit union knew that it had
the debtor over a barrel and eagerly took advantage of the situation." 1 '
The court was convinced that
the credit union was helping itself at the Amolds' expense
and in essence was punishing them as opposed to helping
them... [I]t is evident that the credit union was keenly

aware of debtor's desperation to help his wife. The credit
union seized the opportunity to recoup the loss caused by
debtors' Chapter 7 and to make itself a handsome
profit. "2

Another example of a creditor taking advantage of debtors and
their unfortunate situation is found in In re Bowling. 113 In this case, Mr.
and Mrs. Bowling (the "Bowlings") filed for a petition for relief under
15

o See id. at 563.

106 See id.
107See id.
08

SeeArnold, 206 B.R. at 563.
.09 See id. at 567.
'

0

"

See id.

"Id.

12 id.
"' 116 B.R. 659 (Bankr. S.D. Ind. 1990).
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Chapter 7 in February 1987.114 In August 1987, the Bowlings received a
discharge which included a discharge for a debt to Fidelity Financial
Services, Inc. ("Fidelity") in the amount of $1,377.79.1"5 The Bowlings
and Fidelity did not enter into a reaffirmation agreement before
discharge. 116 Later, the Bowlings received a letter from Fidelity inviting
them to "come in and talk about a new loan" at which time the Bowlings
went to Fidelity to request a loan." 7 Fidelity told them that they had a
policy against lending money to bankruptcy debtors unless the debtors
repaid their discharged debt to Fidelity."' Additionally, the Bowlings
were told that repaying the discharged debt to Fidelity would allow them
to "re-establish their good credit." 119 The Bowlings needed money to
purchase Christmas presents for their four children, so they agreed to
repay $1,200 of the discharged debt in order to obtain a new loan in the
amount of $756.60. 120 In December 1987, the Bowlings signed a
promissory note (the "Note") in the amount of $1,956.60 at 29.02 %

interest.121
Fidelity often contacted the Bowlings before payments were due
to see if they would be making the payment on time. 122 When Mr.
Bowling called Fidelity to inform them that one payment would be about
$28 short, a Fidelity employee told him that Fidelity would sue them if the
payment was either short or if the payment was late. 123 The Bowlings
defaulted on the Note anyway because they were suffering financial
problems. 124 In January 1989, Fidelity filed suit against the Bowlings for
the principal amount of $2,053.58 and interest accruing at $1.65 per

4

11 See id. at
115Seeid.
116 See

661.

id.

7

tid.

118SeeIn re Bowling, 116 B.R. 569,661 (Bankr. S.D. Ind. 1990).
191d

0
12
See id.
121See id.
122See id. at 662.
123See Bowling, 116 B.R. at 662.
124See id.(stating that Mr. Bowling broke his arm and ankle which caused him and

his wife to suffer financial problems).
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day. 125 An employee of Fidelity told Mr. Bowling that Fidelity would drop
the lawsuit if they made payments on the debt.126 Following this
conversation, the Bowlings made two payments in the amount of $60
each, in January 1989 and in February
127 1989; however, Fidelity did not
drop the lawsuit as it had promised.
The following month, the Bowlings filed a motion for sanctions28in
States Bankruptcy Court, Southern District of Indiana.
United
the
"[T]he Debtors sought a stay of the state court proceedings, a
determination that the state court action is an attempt to enforce a
discharged debt, and sanctions against Fidelity for contempt, including
129
actual damages, reasonable attorney fees, punitive damages, and costs.
In April 1989, Fidelity stated that it had reduced its claim against the
Bowlings to $275.55.130 On May 5, 1990, the state court entered
summary judgment in favor of Fidelity for $275.55 plus interest at 21
cents per day.' 3 ' However, the Bowlings filed a motion to amend their
counterclaim, which was granted on June 26, 1989, setting aside the
summary judgment. 13 2 Although Fidelity had told the Bowlings that it was
dropping its claim for the discharged debt, Fidelity nonetheless sent a
billing statement to them in June for $3,671.04.133
On July 11, 1989, Fidelity filed suit against the Bowlings to
pursue collection of the entire amount of the debt that it claimed the
Bowlings owed to Fidelity, including the discharged debt. 134 The
following week, the court told Fidelity that "no reaffirmation agreement
is enforceable unless made in compliance with 11 U.S.C. 524(c) and
(d)."' 35 Fidelity claimed that "the note was a voluntary repayment under

121 See id.
121 See id.
12 7 See id.

128 See Bowling, 116 B.R. at 662.
129
id.
130See id.
131
See id.
32See id.

133
See Bowling, 116 B.R. at 662.
131 See id.

135

id.
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section 524(f).', 136 Again, Fidelity sent a billing statement to the Bowlings
in the amount of $4275.04, including attorney fees. 137
At a hearing on August 15, 1989, "Fidelity contended that the
Debtors voluntarily agreed to pay the discharged debt, as allowed by 11
U.S.C. section 524(f).', 131 The Bowlings claimed that "the Note, to the
extent it covers $1200.00 of previously discharged debt, is an
unenforceable reaffirmation agreement and Fidelity's attempt to collect
this amount is in violation of the permanent injunction of 11 U.S.C. section
524(a).' ' 139 On August 29, 1989, the Court concluded that "Fidelity would
be allowed to go to trial in the state court action on the claim for new
money, but would be enjoined from taking any further action without
order from this Court.' 140 On September 8, 1989, the state court found
in favor of Fidelity on its complaint for $320.49, but also found for the
Bowlings on their counterclaim for the same amount. 141
VI. THE SEARS, ROEBUCK & Co. LITIGATION.

Sears, Roebuck & Co. has been the subject of numerous lawsuits
recently. The main focus of many of these lawsuits has been the methods
used by Sears in obtaining reaffirmation agreements. Sears has been
acquiring signed reaffirmation agreements from debtors, but not filing
these reaffirmation agreements with the Bankruptcy Court, as required
under § 524(c)(3) of the Bankruptcy Code.142 As stated previously, the
requirements stated in Section 524 (c) and (d) of the Bankruptcy Code

136 Id. at 662-63.

137See id. at 663. Fidelity claimed that their accounting policies required that the
attorney fees be added to the Debtors' bills. Id.
138Bowling, 116 B.R. at 663.
1391id.

140
id.
141
See id.
42

See Wallace, supra note 78, at 16. Bankruptcy Judge Carol Kenner found that

Sears had acquired signed, but unfiled reaffirmation agreements in 2,733 bankruptcy cases in
the District of Massachusetts. Id.
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must be satisfied
in order to have an enforceable reaffirmation
143
agreement.
In re Latanowich is the main case addressing the wrongdoing of
Sears. 144 In December 1995, the debtor, Francis M. Latanowich, filed his
petition for bankruptcy under Chapter 7.145 Mr. Latanowich had an
unsecured, nonpriority debt to Sears in the amount of $1,073.64, for
consumer purchases. 146 He had a monthly income of $500 from Social
Security disability benefits, total assets of only $375 and total unsecured
debts of $12,805.20, all in consumer credit. 147 He disclosed that he had
monthly expenditures in the amount of $1,449. 141
On April 1, 1996, the court entered a discharge order in favor of
the debtor, Mr. Latanowich, which released him from all dischargeable
debts. 149 Additionally, the order stated that
All creditors whose debts are discharged by this order and
all creditors whose judgments are declared null and void
...are enjoined from instituting or continuing any action
or employing any process or engaging in any act to collect
such debts as personal liabilities of the above-named
debtor. 150
Only one reaffirmation agreement was filed with the court before
the case was closed.1 51 This agreement was between the debtor and 52a
creditor other than Sears, and was later rescinded by Mr. Latanowich. 1

143See Gross, supra note 6, at 339-40; see also Bowling, 116 B.R. at 662 (stating
that "no reaffirmation agreement is enforceable unless made in compliance with 11 U.S.C.
section 524(c) and (d).").
'"See Latanowich, 207 B.R. 326.
45

' See id. at 328.

'46 See id.
147 see id.
'4 See id.
149 See Latanowich,207 B.R. at 328.
150Id.
151See id.
152See id.
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On November 14, 1996, Mr. Latanowich filed a motion, in the
form of a letter, to reopen his case. 153 Mr. Latanowich explained that he
was advised by a friend to keep some of his debts when he filed for
bankruptcy in order to start gaining credit back.1 54 He further stated that
he could not continue to keep making payments on his debt because then
he would not have enough money to feed his kids.155 Mr. Latanowich
wanted to know if the court could reopen his case and eliminate the rest
of his debt.' 5 6 One of the debts from which he wanted relief was the debt
to Sears, now totaling $1,330.58.1"
At a hearing on Mr. Latanowich's motion to reopen the case, Mr.
Latanowich stated that he believed the debt to Sears had not been
8 When asked why he believed this, he
discharged. 15
explained that, "in
order to keep certain merchandise that Sears had threatened to repossess,
he had entered into a reaffirmation agreement with Sears.', 159 The court
noted that
"no reaffirmation agreement with Sears had been filed in the
0
case."16

On January 29, 1997, the court held a hearing to consider
imposing sanctions on Sears for compelling Mr. Latanowich to pay a debt
that has been discharged in his Chapter 7 case.161 The court found that
Sears sent a letter to Mr. Latanowich after he had filed his Chapter 7
petition pro se, asking him to state his intentions regarding a described
account balance. 162 In the letter, Sears claimed a security interest in an
automobile battery and a television. 163 The letter stated that the debtor's
options were either to sign the reaffirmation agreement and pay the
account balance in monthly installments, redeem the merchandise by
making a lump sum cash payment, or return the secured merchandise to
153
Id.
154
See Latanowich, 207 B.R. at 328.
155See id.
156
See id.
157
See id.
158 See id.

159Latanowich, 207 B.R. at 329.
160 Id.
161
See id.

162
See id.; see also Wallace, supra note 78, at 16.
163
See Latanowich,207 B.R. at 329.
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Sears. 164 A reaffirmation agreement was enclosed with the letter. 165 Mr.
Latanowich called Sears and was told that unless he paid the account in
full, he would have to return the automobile battery and the television, and
that he would get more credit if he reaffirmed the debt. 166 He asked the
Sears representative if Sears was going to notify the Court of the
agreement, and was told,
"[a]ll you have to do is sign the paper. We'll
167
take care of the rest.",
Sears never filed the agreement because, as Sears' attorney Mr.
Harris explained, "in another case in this district, Judge Hillman had
entered an order of civil contempt under which Sears would incur
sanctions if it filed further reaffirmation agreements containing certain
prohibited language.' ' 168 The court found that this agreement was
unenforceable because Sears did not169satisfy the requirements needed under
§ 524(c) of the Bankruptcy Code.
Another case involving Sears and its. methods of obtaining
reaffirmation agreements from debtors isIn re Iappini.170 In this case the
court entered an order of civil contempt stating that Sears would incur
sanctions if it filed further reaffirmation agreements containing certain
language which the court prohibited. 171 The court stated that this language
found in the reaffirmation agreement "is designed to entice the Debtors to
reaffirm an obligation and the inclusion is without good cause and hence
is made in bad faith.' ' 172 Further, the court held that if any similar
reaffirmation agreements come before the court containing the prohibited
language, then it will be considered
contempt of court and appropriate
73
sanctions will be considered. 1
164See id.

165 See id.; see also Wallace, supra note 78, at 16.
166 See Latanowich, 207 B.R. at 330 (stating that Sears told debtor that if he agreed
to reaffirm his debt owed to them, Sears would increase his credit line to $200 above the amount

due at that time).
167 id.
'Id. at 331.
169See

id. at 335.

170192 B.R. 8 (Bankr. D. Mass. 1995).
171See id.

"' Id. at 10.
1

73See id.
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Additionally, other customers of Sears, Roebuck & Co. claimed
that the retailer improperly collected money from them, through
reaffirmation agreements, after their debts were discharged in bankruptcy
proceedings. 17 4 This became evident when U.S. Bankruptcy Court Judge
Carol Kenner and others discovered that Sears was not following federal
law in its treatment of bankrupt debtors. 75 The Massachusetts consumer
protection division spearheaded a state Attorneys General task force,
involving 25 states, to investigate Sears' and other retailers' practices
76
concerning unfilled reaffirmation agreements. 1
Sears had been threatening debtors by telling them that they would
repossess items purchased by debtors with the Sears credit card unless the
debtor agreed to reaffirm his or her debt with Sears. 177 Sears has admitted
that it illegally collected debts from its customers who had filed for
bankruptcy by not getting judicial approval for the repayment agreements
which were considered reaffirmation agreements or filing these
reaffirmation agreements with the court."17 Additionally, Sears admitted
that it persuaded some customers to continue paying their bills even
though these bills were eligible for discharge in bankruptcy court. 179 Sears
did this by having the debtors sign reaffirmation agreements which Sears

174See Sears, Roebuck & Co.: Judges Approve Settlement of Lawsuit
for $158

Million, WALL ST. J., Oct. 30, 1997, at B2; Settlement Approved for Sears Customers, CiN.
POST, Oct. 29, 1997, at 6B.
175 See Judges OK Settlement ofSuitAgainst Sears,LAS VEGAS REV. J., Oct.
30,
1997, at 3D.
176 See Wallace, supranote 78, at 16.
177 See Bruce Mohl, Sears to Pay$158M to Settle Bankruptcy Law Violation
Case

190,000 CreditCardCustomers to Get Checks, BOSTON GLOBE, Oct. 29, 1992, at C2.
178 See Sears, Roebuck & Co.: Judges Approve Settlement of Lawsuitfor $158
Million, supra note 174, at B2; Settlement Approvedfor Sears Customers, supra note 174, at
6B.
179

See Judges OK Settlement of Suit against Sears, supra note 175, at 3D;

Business, BALT. SUN, Oct. 17, 1997, at 2C; Ellis Michael Reuter, Sears Agrees to Settlement
with CreditCardDebtors,DES MoiNEs REG., Oct. 29, 1997, at 10; SearsAgrees to Settlement
with CreditCardHolders,FIN. P6sT, Oct. 29, 1997, at 14; Sears WillRepay Bankrupt Patrons
Consumers: It Agrees to $273-Million Settlement in Class Action Filed by Cardholders
Pressuredto Continue PayingBills, L.A. TIMEs, Oct. 29, 1997, at D3; Sears Settles ClassAction Suit, SAcRAMENTO BEE, Oct. 29, 1997, at C1.
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then failed to file in court, 80 admittedly because they knew that the judges
would not accept them. 181 Sears has been following this practice since
1985.182 As stated previously, the Code requires that reaffirmation
agreements be filed with the court or else the creditor is in violation of
federal law.' 8 3 These types of renegotiated repayment agreements
between companies and debtors 84
are legal only if such agreements are
approved by a bankruptcy judge. 1
Now, Sears has adopted a policy with 100 recommendations from
a bankruptcy expert on "how to handle accounts belonging to customers
who filed for bankruptcy protection."' 85 A settlement of a class action of
$158 million for 190,000 customers of Sears, Roebuck & Co. was
approved by two federal judges in Boston. 8 6 In addition, Sears will wipe
out $115 million in debt owed to them by bankrupt customers. 8 7 Also,
Sears agreed in June of 1997 to pay a total of $40 million in penalties to
8
' See Judges OK Settlement ofSuit againstSears,supra note 175, at 3D, Reuter,
supra note 179, at 10; SearsAgrees to Settlement with CreditCardHolders,supra note 179,
at 14; Sears Will Repay BankruptPatronsConsumers: It agrees to $273-Million Settlement
in ClassAction Filed by CardholdersPressuredto ContinuePayingBills, supra note 179, at
D3; Sears Settles Class-Action Suit, supranote 179, at C1.
181See Mohl, supra note 177, at C2.
182
See Sears,Roebuck & Co.: JudgesApprove Settlement ofLawsuitfor $158
Million, supra note 174, at B2; SettlementApprovedfor Sears Customers, supranote 174, at
6B.
'8 See 11 U.S.C. § 524(cX3) (1997); Judges OK Settlement ofSuitAgainstSears,
supra note 175, at 3D.
184
See Sears, Roebuck & Co.: Judges Approve Settlement of Lawsuit for $158
Million, supra note 174, at B2; Judges OK $S158MBankruptcySettlementforSears Customers,
supra note 178; Settlement Approvedfor Sears Customers,supra note 174, at 6B.
185Reuter, supranote 179, at 10.
186
See Sears, Roebuck & Co.: Judges Approve Settlement of Lawsuitfor $158
Million, supra note 174, at B2; See Judges OK Settlement of Suit against Sears,supra note
175, at 3D; Judges OK $158M BankruptcySettlement for SearsCustomers, supra note 178;
Business, supra note. 179, at 2C; Sears Settles Class-Action Suit, supra note 179, at CI;
Landmark $273M Sears Settlement Called Best of its Kind, TELEGRAM & GAZETTE
(WoRcESTER),87Oct. 29, 1997, at E14.
1 See Judges OK Settlement ofSuitAgainstSears, supra note 175, at 3D; Mohl,
supra note 177, at C2; Sears Will Repay BankruptPatronsConsumers: It Agrees to $2 73Million Settlement in ClassAction Filed by CardholdersPressuredto ContinuePayingBills,
supra note 179, at D3; Sears Settles Class-Action Suit, supra note 179, at C1; Landmark
$273M Sears Settlement Called Best of its Kind,supra note 186, at E14.
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all 50 states for pressuring the debtors to repay their debts
to Sears, even
88
paying.'
for
responsible
not
were
debtors
though the
VII. THE NATIONAL BANKRUPTCY REVIEW COMMISSION

In response to the various problems and ambiguities in the
Bankruptcy Code, Congress created The National Bankruptcy Review
Commission in 1994 to study the bankruptcy system.' 8 9 The Commission
consists of nine members including lawyers, two judges, and one
accountant, who were appointed by President Clinton, Congress, and the
Chief Justice of the Supreme Court, William Rehnquist. 190 On October
20, 1997, the Commission handed down its final report to Congress. 19,
The Commission's recommendations are not binding on 92
their own, and
therefore need to be adopted by Congress to be binding. 1
The Commission discussed reaffirmation agreements extensively
throughout their consumer bankruptcy hearings and debates.' 9 3 The
Commission's record is replete with written and oral testimony regarding
whether "reaffirmation agreements undermine or facilitate the consumer
bankruptcy system.' 94 Most members of the Commission agreed that
reaffirmation agreements are largely creditor-driven; however, their views
differed on the relative benefits of reaffirmation agreements.1 95 According
to debtors' representatives, trustees, creditors, judges, and academics,
many creditors seek reaffirmation agreements as a routine part of their

I8See Reuter, supra note 179, at 10; Sears Agrees to Settlement with Credit Card
Holders, supra note 179, at 14.
189 See Mary Kane, PanelExpected to Focus on Deals to Make Bankrupt Debtors
Repay, HARRISBURG PATRIOT & EVENING NEWS (PA.), Oct. 20, 1997, at B03; Kane, supra note

84, at J1.
190
See Aaron Zitner, Battle Brews Over Laws on Bankruptcy Consumers,Lenders
A wait Report, BOSTON GLOBE, Oct. 17, 1997, at Al; see also Aaron Zitner, Battle Set Over
Revision of Bankruptcy Rules, NEW ORLEANS TIME-PICAYUNE, Oct. 19, 1997, at A8.

191
See Kane, supra note 189, at B03; see also Zitner, supranote 190, at Al.
192
See Zitner, supra note 190, at Al.
193
See Nat'l Bankr. Review Comm'n, supra note 3, at 146.
194
See Nat'l Bankr. Review Comm'n, supra note 3, at 146.
195
See Nat'i Bankr. Review Comm'n, supra note 3, at 146.
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participation in bankruptcy cases. 196 Some creditors have written and
testified that reaffirmation agreements are "collection tool[s] that permit[s]
them to continue
doing business with debtors and are beneficial to the
97
debtors.'
The Commission spent much time deliberating and considering
testimony in order to provide recommendations on reaffirmations. 198
Initially, the Commission wanted to prohibit all reaffirmations, forcing
debtors who wanted to restructure secured debt through long-term
payments to file under Chapter 13.199 This would increase the Chapter 13
filings and would assure trustee supervision of pro rata distribution to all
creditors. 200 However, further deliberations led the Commission to change
its recommendation to allow debtors to reaffirm their secured debt 20in
Chapter 7 to the extent of the value of the property securing the debt..
The Commission said that
[l]imiting the reaffirmation of debt to the value of the
property would provide the creditor with either the
property upon surrender or the equivalent cash value of
that property over time. Viewed from this perspective,
this approach is fair and consistent with the way that
secured claims generally are treated in the bankruptcy
process.20 2

This reaffirmation agreement for secured debt would not include
additional
amounts of money, such as attorney's fees or other collection
3
costs.

20

On the other hand, the Commission proposed that debtors be
precluded from reaffirming unsecured debts.20 4 The Commission
See id. at 146, n.296.
146, n.297.
198
See Nat'l Bankr. Review Comm'n, supra note 3, at 148.
199
See Nat'l Bankr. Review Comm'n, supra note 3, at 148.
200 See Nat'l Bankr. Review Comm'n., supra note 3, at 148.
201See Nat'l Bankr. Review Comm'n, supra note 3, at 148, 160.
202
Nat'l Bankr. Review Comm'n, supra note 3, at 160.
203 See Nat'l Bankr. Review Comm'n, supra note 3, at 160.
204See Nat'l Bankr. Review Comm'n, supra note 3, at 148.
'9

19.1d. at
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concluded that "[clurrent reaffirmation practices are inconsistent with
promoting repayment in Chapter 13, equal treatment of creditors, and
financial rehabilitation of debtors.
Therefore, the Commission
20 5
recommended that reaffirmations of unsecured debt be eliminated."
These changes will protect the interests of secured creditors in Chapter 7,
while preventing unsecured creditors from seeking preferential repayments
from debtors.20 6 Additionally, these changes will increase the chances of
financial rehabilitation for the debtor.20 7
The Commission's report set off a congressional debate that will
probably lead to the most significant changes in personal bankruptcy in
thirteen years. 20' Not everyone is happy with the Commission's proposed
changes. 0, In fact, lenders are so displeased with the proposals suggested
by the Commission that a coalition representing the lenders has threatened
to make credit harder or more expensive to obtain by debtors.210
Additionally, retailers and financial services companies are opposed to the
recommendations and are supporting a competing plan which would make
it harder for many consumers to discharge all of their debt through
21
bankruptcy. '
VIII. ACTIONS TAKEN IN RESPONSE TO THE CURRENT PROBLEMS WITH
REAFFIRMATION AGREEMENTS

There have been actions taken within the court system in response
to the frequent use of reaffirmation agreements. 21 2 Currently, some judges
monitor case dockets, issue orders to show cause, and hold hearings when
the available information indicates that the reaffirmed debt would impose
205Nat'l Bankr. Review Comm'n, supra note 3, at 160.
206
See Nat'l Bankr. Review Comm'n, supra note 3, at 148.
207
See Nat'l Bankr. Review Comm'n, supra note 3, at 148.
208See Greg Stohr & Paul Nyhan, Lawmakers Have Own Ideas on Bankruptcy
Law Overhaul,
ARIz. REPUBLIC, Oct. 21, 1997, at E4.
2
09 See id.; see also Kane, supra note 189, at B3.
210
See Kane, supranote 189, at B3.
211See Stohr & Nyhan, supra note 208, at E4.
212
See Nat'l Bankr. Review Comm'n, supra note 3, at 147; see also Gross, supra
note 6, at 339-40.
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a financial burden on the debtor or when the reaffirmed debt exceeds the
debtor's income.21 3 Further, even if creditors satisfy all of the elements of
Section 524, some courts still believe that they have the ability to
"disapprove" or "reject" the reaffirmation agreement.21 4
Additionally, some districts in the United States have adopted
local rules imposing additional informational requirements about
requesting the reaffirmations.215 A recent case, Greenwood Trust Co. &
Discover Card,Inc. v. Smith, 1 held that the creditor's practice of sending

reaffirmation proposals directly to the debtor, when the debtor was
217
represented by an attorney, violated Iowa's Consumer Credit Code.
The letters sent to the debtor stated that the creditor promised to "reestablish a line of credit" if the debtor reaffirmed the debt and made two
consecutive monthly payments to the creditor. 218 The court in this case
held that the Bankruptcy Code does not preempt the Iowa Code and that
Greenwood's practice of communicating directly with debtors who are
represented by counsel violates the Iowa Code.219
In another recent case, In re Carlos,220 the court made a
determination regarding security interests. 21 In this case, the debtors used

their Sears charge card to purchase a washing machine, a television, and
a VCR.222 The court stated that Sears did not have a security interest
213
214

See Nat'l Bankr. Review Comm'n, supranote 3, at 147.
See Gross, supra note 6, at 339-40 (citing In re Hovestadt, 193 B.R. 382, and

In re Izzo, 197 BR. 11, in which both courts held that the court still has the power to "reject"
or "disapprove" reaffirmation agreements, even if the elements of § 524 of the Bankruptcy Code
have been satisfied).
215
See Nat'l Bankr. Review Comm'n, supra note 3, at n.300. Local rules like this
have been adopted in such districts including: District of Montana, District of Arizona, Eastern
District of Washington, District of Wyoming, District of Massachusetts, Eastern District of
Oklahoma, Southern District of West Virginia, Northern District of West Virginia, District of
Maine, District of Minnesota, Middle District of Louisiana, Western District of Texas, Northern
District of Texas, and the Southern District of Texas. Id.
26 212 B.R. 599 (BAP 8th Cir. 1997).
217
See Gross, supra note 6, at 353.
218
See Greenwood Trust Co. & Discover Card, Inc. v. Smith, 212 B.R. 599, 600
(BAP 8th Cir. 1997).
219
Id. at 600-01.
220 215 B.R. 52 (Bankr. C.D. Cal. 1997).
221 See Gross, supra note 6, at 353.
222
See In re Carlos, 215 B.R. 52, 55 (Bankr. C.D. Cal. 1997).
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under California Law, regardless of what the signed charge slip stated.223
The court reasoned that the charge slip did not contain the required
disclosures according to the California Civil Code Requirements.224 The
purpose for requiring certain information to be disclosed on the charge slip
is "to protect retail buyers of goods from unknowingly assuming excessive
charges by requiring that all charges and terms
be set forth by a retail seller
225
before a contract is signed by the buyer."
IX. CONCLUSION

Reaffirmation agreements will continue to be a controversial topic
in the United States. Changes must be made in order to combat the
problems that are presently occurring with these types of agreements, such
as the current problems that Sears is experiencing with some of their
reaffirmation agreements. 2226 For this reason, Congress created the
National Bankruptcy Review Commission to study the bankruptcy
system. 227 After concluding the study, the Commission recommended that
reaffirmations of unsecured debt be eliminated.228 These changes will
prevent unsecured creditors from coercing debtors into signing
reaffirmation agreements. 229 Additionally, the Commission believes that
there needs to be stricter guidelines for debtors and creditors to follow,
especially when dealing with reaffirmation agreements and debtors'
interests.23 ° Overall, the changes that the Commission has recommended
will increase debtors' chances of financial rehabilitation.23
Further, more creditors must be monitored, by the courts or in
another way, in order to verify that they are following the requirements

223See id. at 59.
221
See id.
.

225

Id. at 57.

226
See Latanowich, 207 B.R at 326.
227
See Kane, supra note 189, at B03; see also Kane, supra note 84, at J1.
228
See Nat'l Bankr. Review Comm'n, supra note 3, at 148.
229
See Nat'l Bankr. Review Comm'n, supra note 3, at 148.
230
See Nat'l Bankr. Review Comm'n, supra note 3, at 81.
231
See Nat'l Bankr. Review Comm'n, supra note 3, at 81.

1998]

REAFFIRMATION AGREEMENTS

203

stated in Section 524 of the Bankruptcy Code.232 If creditors do not
follow the requirements, then the reaffirmation agreements will continue
to be unenforceable.233 The requirements of the Bankruptcy Code are
there to safeguard the debtor. However, these requirements can only be
effective if creditors abide by them.
Jamie Beth Feitlin

232

See 11 U.S.C. § 524(c) (1997).

233See Gross, supra note 6, at

340; Bowling, 116 B.R. at 662 (stating that "no

reaffirmation agreement is enforceable unless made in compliance with 11 U.S.C. section 524(c)
and (d)."); see also Latanowich, 207 B.R. at 335 (stating that these requirements are mandatory
and cannot be waived by the debtor).

